
Washington State Communication Access Project (Wash-CAP)

July 8, 2013

Re:
Captioning at Refurbished Husky Stadium
Gentlemen:


Several members of the Washington State Communication Access Project (Wash-CAP) have been communicating with various University of Washington officials about the plans being made to incorporate communication access into the Husky Stadium Refurbishment efforts. The queries have sought specific information about how UW intends to make information delivered aurally, such as public-address announcements, accessible to individuals with hearing loss. The responses have been somewhat conflicting. The purpose of this communication is to seek clarification, and to urge UW to adopt an accessibility plan that will truly meet the needs of our members and similarly situated individuals.


As you surely understand, an event such as a Husky football game is about far more than an athletic contest. It is a community experience. Patrons attend not just to watch the game, but to participate in that experience as part of a community. In order to fully participate, patrons must be able to access not only the sights but also the sounds that make up the experience. 
Patrons with significant hearing losses are denied that full participation when they are unable to understand the aural information, including the public-address announcements, that comprise the community experience.
That problem can be remedied by putting that information into written form and displaying it visually, allowing patrons with hearing loss to understand with their eyes what they cannot understand with their ears. 


Prior communications to our members have indicated that UW does intend to make that aural information visually available through captioning, and we very much appreciate that commitment. Our concern has to do with the manner in which the captions will be displayed. UW personnel originally indicated that the captions would be displayed on a scoreboard, visible to the entire crowd. More recently, though, there have been some indications that UW has abandoned that plan, and intends to display the captions on individual hand-held devices.


We respectfully urge UW to go back to the original plan of scoreboard display. We will explain why experience has indicated that hand-held captioning devices are not satisfactory as a matter of fact. We will then suggest that such devices are not compliant with federal and state disability laws.


Hand-held display devices can be difficult to operate, sometimes more so than other times. Whether the devices are provided by the facility or whether the captions are made available to individual smart phones, the receiving device must be connected in some manner to the caption data stream. If the connection fails, the devices must then be reconnected. Depending upon the available connectivity in the stadium, which can vary with the amount of band-width being taken up by other attendees, the reconnection can be very easy or rather difficult. At best, it is a moderate distraction from the game and its attendant activities; at worst, it is a major annoyance.


Experience at other venues has also indicated that it can be very difficult to provide adequate and complete instructions about how to access the captions. Having a single individual or location as a contact point can lead to significant back-ups, delays and long walks from a remote seat to that central location. The alternative is to train all ushers in what can be rather complex instructions. Signage must be everywhere, and signs cannot anticipate every problem that might arise.


A further problem specific to athletic facilities is that the number of patrons unable to understand the aural information varies tremendously, increasing as the ambient noise level increases. Many people who can readily understand pre-game announcements will be unable to understand announcements made at climactic moments of a particularly tight game. In short, it is really not possible for all patrons to anticipate their own need for visual display of aural information.


The fact that a hand-held device must, by definition, be held in a hand is also problematic. When the weather is cold and wet, which can occur with some regularity in Seattle, it can be physically uncomfortable to hold the devices in a position that allows viewing. Moreover, just like other fans, we want to have free hands for cheering, snacking, drinking, etc. 


Additional problems arise if and to the extent that the captions are displayed on hand-held devices that UW furnishes. Those devices need to be checked in and out, which is a huge hassle not only for the patrons but for the staff. Second, there is the “yuck” factor involved in needing to take the devices with you wherever you go, specifically including the rest rooms.


These complaints are not abstract conjectures. The University of Oregon provided hand-held devices for a couple of years. Hard-of-hearing fans in that state tried the devices, and found them inadequate for the reasons cited. After that trial period, the University then began displaying the captions on the stadium scoreboard, and that provided a qualitatively different and very positive experience. Seahawks and Mariners fans have reported similar difficulties with the hand-held devices being offered by those teams.

Recent cases interpreting the Americans with Disabilities Act (ADA) demonstrate that hand-held captioning is unlikely to satisfy your legal obligations to individuals with hearing loss. The important new case is Baughman v. Walt Disney World, 685 F. 3d 1131 (9th Cir. 2012). (Text available at http://cdn.ca9.uscourts.gov/datastore/opinions/2012/07/25/10-55792.pdf). A patron wanted to use a Segway on her visit. Disney refused. It based its denial in major part on the fact that the same individual had sued Disneyland three previous times demanding to use an electric wheelchair, which Disney ultimately allowed. Disney said those previous suits proved that use of a device other than a wheelchair was not “necessary” to permit  the plaintiff to visit Disneyland.


The court agreed that the plaintiff’s representations in her prior lawsuits conclusively demonstrated that it was not “necessary” for her to use a Segway. But the court said that “necessary” was not the appropriate standard. Instead, the court looked to the statutory objective of ADA, which is to provide disabled individuals, to the extent possible, with “full enjoyment.” The plaintiff argued that repeated standing and sitting was painful for her, and further, that she felt more comfortable and dignified being at eye level with other patrons, allegations that Disney did not dispute. That was enough for the court, which said, “If [Disneyland] can make Baughman's experience less onerous and more akin to that enjoyed by its able-bodied patrons, it must take reasonable steps to do so.”


That case stands for the proposition that the question is not whether the inconveniences imposed by the proffered accommodation are great or slight, but whether “reasonable steps” could make the experience “more akin to that enjoyed by able-bodied patrons.” Translated to this case, the question is not how seriously hand-held caption-display devices limit our ability to fully enjoy a football game, but rather, whether the scoreboard captioning, which would eliminate those inconveniences, is “reasonable.”


We submit that it will be very difficult if not impossible for the Huskies to show that scoreboard caption display is not reasonable. The University of Oregon learned that it could minimally shrink the vertical dimension of its replay screen and make room to display two lines of captioning at Autzen Stadium. Oregon State University and the University of Arizona are displaying captions on a scoreboard, and UCLA and the University of Utah have committed to scoreboard captioning as they complete their football stadium  upgrades. Most recently, after considering our experience with hand-held devices, the Seattle Seahawks and Sounders have agreed to display captions on two or more ribbon boards mounted on the façade between the upper and lower decks, making the captions visible to all attendees.


As the District of Columbia Court of Appeals held in another very important case, if similarly situated entities in fact offer the requested accommodation, the defendant in the case at issue must show specific facts to prove why it cannot do what others have done. American Council of the Blind v. Paulson, 525 F.3d 1256 (D.C. Cir. 2008). Should this issue go to court – and we have no desire for that to happen – UW would need to proffer specific facts showing why it cannot do what the Seahawks, University of Oregon, OSU, the University of Arizona and other teams and institutions are already doing. We believe that showing would be difficult if not impossible to make. Of equal practical importance, we are quite certain that arguing about the matter in court would cost far more than the cost of the requested accommodation.


Please let us know as soon as possible whether UW will abandon the notion of hand-held captioning devices and provide scoreboard captioning of all public-address announcements and other aurally delivered material at the refurbished Husky Stadium. Please feel free to get in touch with us (by email) in the interim if you have any questions. We look forward to a speedy and amicable resolution of this issue, and to more fully enjoying the Husky Stadium experience.











Very truly yours:






/s/
